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LANDLORD AND TENANT - TENANCIES FROM YEAR TO YEAR - POSSESSION 
UNDER AGREEMENT TO LEASE.- A tenant was in possession under an agree- 
ment to execute a lease for three years at an annual rental, payable part in 
monthly instalments, and the balance at the end of the year. The lease was 
not executed, but the tenant remained in possession, paying no rent until the 
second month of the second year. At this time he paid all rent due, on the 
agreed basis; and from then on paid the monthly installments for eight months. 
Held, that he was not a tenant from year to year. Gault v. Gault, 127 N. W. 
297 (Mich.). 

It is universally held that when a man goes into possession under an agree- 
ment to execute a lease, there is created a tenancy at will, which ripens into a 
tenancy from year to year if rent is paid on an annual basis. Knight v. Benett, 
3 Bing. 361; Laughran v. Smith, 75 N. Y. 205. Or if a tenant for years holds 
over, the landlord can make him a tenant from year to year by so electing. 
Accepting rent on an annual basis is conclusive of the landlord's election to 
treat him as a tenant from year to year. Schneider v. Lord, 62 Mich. 141; 
Dorr v. Barney, I2 Hun (N. Y.) 259. This is not altered in either case by the 
fact that the rent is paid by the month. Scully v. Murray, 34 Mo. 420; Koplitz 
v. Gustavus, 48 Wis. 48. The facts in the principal case would seem to create 
one of the above situations. 

MARRIAGE- NULLIFICATION- MISREPRESENTATIONS AS TO PRIOR CHAS- 
TITY. - A woman represented to her intended husband that she had been the 
wife of a man then deceased, and that he was the father of her child. In fact, 
she had been his mistress and the child was a bastard. Held, that the husband 
can secure an annulment of the marriage on the ground of fraud. Domschke v. 
Domschke, 138 N. Y. App. Div. 454. 

Marriage is more than a contractual relation, it is a status. Once entered, it 
should be dissolved only for the gravest reasons. All courts agree that in ex- 
treme cases fraud as to material facts may vitiate consent and make the mar- 
riage voidable. As to what facts are material there is considerable conflict. 
The English rule, that nothing is material except the identity of the parties 
and permanent physical incapacity to consummate the marital relation, while 
simple, is unnecessarily harsh in individual cases. Moss v. Moss, [I897] P. 
263. In this country the courts have exercised wider discretion, giving relief 
on equitable principles in cases of extreme hardship. Reynolds v. Reynolds, 
3 Alien (Mass.) 605; Ryder v. Ryder, 66 Vt. I58. Cf. Franke v. Franke, 31 
Pac. 57I (Cal.). Wherever the point has been raised, all courts except New 
York seem to agree that representations as to social position or moral character 
cannot be material. Wier v. Still, 3I Ia. 107. Contra, Keyes v. Keyes, 6 N. Y. 
Misc. 355; King v. Brewer, 8 N. Y. Misc. 587. Even in New York, no case 
ever held prior unchastity material. See Shrady v. Logan, I7 N. Y. Misc. 329. 
Authority in other states is opposed to it. Leavitt v. Leavitt, I3 Mich. 452; 
Varney v. Varney, 52 Wis. 120. See Reynolds v. Reynolds, supra. No analogy 
can be drawn from breach of promise actions. On grounds of public policy the 
wisdom of the doctrine of the principal case may well be questioned. 

MARRIAGE - VALIDITY - VOID MARRIAGE MADE VALID BY REMOVAL OF 
IMPEDIMENT. -A married B in I868. In I881 he married C who believed 
herself to be his lawful wife. A knew that B was living, and from 900o until 
his death in I904 sent money for her use. B died in 1903 but A never knew 
of it. In a judicial settlement of A's estate, the court below charged the jury 
that if C acted in good faith, the law would consider her the lawful widow on 
the ground that a common-law marriage occurred in 1903. Judgment for C 
was affirmed by necessity, the court being evenly divided. In re Fitzgibbons' 
Estate, I27 N. W. 313 (Mich.). 

LANDLORD AND TENANT - TENANCIES FROM YEAR TO YEAR - POSSESSION 
UNDER AGREEMENT TO LEASE.- A tenant was in possession under an agree- 
ment to execute a lease for three years at an annual rental, payable part in 
monthly instalments, and the balance at the end of the year. The lease was 
not executed, but the tenant remained in possession, paying no rent until the 
second month of the second year. At this time he paid all rent due, on the 
agreed basis; and from then on paid the monthly installments for eight months. 
Held, that he was not a tenant from year to year. Gault v. Gault, 127 N. W. 
297 (Mich.). 

It is universally held that when a man goes into possession under an agree- 
ment to execute a lease, there is created a tenancy at will, which ripens into a 
tenancy from year to year if rent is paid on an annual basis. Knight v. Benett, 
3 Bing. 361; Laughran v. Smith, 75 N. Y. 205. Or if a tenant for years holds 
over, the landlord can make him a tenant from year to year by so electing. 
Accepting rent on an annual basis is conclusive of the landlord's election to 
treat him as a tenant from year to year. Schneider v. Lord, 62 Mich. 141; 
Dorr v. Barney, I2 Hun (N. Y.) 259. This is not altered in either case by the 
fact that the rent is paid by the month. Scully v. Murray, 34 Mo. 420; Koplitz 
v. Gustavus, 48 Wis. 48. The facts in the principal case would seem to create 
one of the above situations. 

MARRIAGE- NULLIFICATION- MISREPRESENTATIONS AS TO PRIOR CHAS- 
TITY. - A woman represented to her intended husband that she had been the 
wife of a man then deceased, and that he was the father of her child. In fact, 
she had been his mistress and the child was a bastard. Held, that the husband 
can secure an annulment of the marriage on the ground of fraud. Domschke v. 
Domschke, 138 N. Y. App. Div. 454. 

Marriage is more than a contractual relation, it is a status. Once entered, it 
should be dissolved only for the gravest reasons. All courts agree that in ex- 
treme cases fraud as to material facts may vitiate consent and make the mar- 
riage voidable. As to what facts are material there is considerable conflict. 
The English rule, that nothing is material except the identity of the parties 
and permanent physical incapacity to consummate the marital relation, while 
simple, is unnecessarily harsh in individual cases. Moss v. Moss, [I897] P. 
263. In this country the courts have exercised wider discretion, giving relief 
on equitable principles in cases of extreme hardship. Reynolds v. Reynolds, 
3 Alien (Mass.) 605; Ryder v. Ryder, 66 Vt. I58. Cf. Franke v. Franke, 31 
Pac. 57I (Cal.). Wherever the point has been raised, all courts except New 
York seem to agree that representations as to social position or moral character 
cannot be material. Wier v. Still, 3I Ia. 107. Contra, Keyes v. Keyes, 6 N. Y. 
Misc. 355; King v. Brewer, 8 N. Y. Misc. 587. Even in New York, no case 
ever held prior unchastity material. See Shrady v. Logan, I7 N. Y. Misc. 329. 
Authority in other states is opposed to it. Leavitt v. Leavitt, I3 Mich. 452; 
Varney v. Varney, 52 Wis. 120. See Reynolds v. Reynolds, supra. No analogy 
can be drawn from breach of promise actions. On grounds of public policy the 
wisdom of the doctrine of the principal case may well be questioned. 

MARRIAGE - VALIDITY - VOID MARRIAGE MADE VALID BY REMOVAL OF 
IMPEDIMENT. -A married B in I868. In I881 he married C who believed 
herself to be his lawful wife. A knew that B was living, and from 900o until 
his death in I904 sent money for her use. B died in 1903 but A never knew 
of it. In a judicial settlement of A's estate, the court below charged the jury 
that if C acted in good faith, the law would consider her the lawful widow on 
the ground that a common-law marriage occurred in 1903. Judgment for C 
was affirmed by necessity, the court being evenly divided. In re Fitzgibbons' 
Estate, I27 N. W. 313 (Mich.). 

LANDLORD AND TENANT - TENANCIES FROM YEAR TO YEAR - POSSESSION 
UNDER AGREEMENT TO LEASE.- A tenant was in possession under an agree- 
ment to execute a lease for three years at an annual rental, payable part in 
monthly instalments, and the balance at the end of the year. The lease was 
not executed, but the tenant remained in possession, paying no rent until the 
second month of the second year. At this time he paid all rent due, on the 
agreed basis; and from then on paid the monthly installments for eight months. 
Held, that he was not a tenant from year to year. Gault v. Gault, 127 N. W. 
297 (Mich.). 

It is universally held that when a man goes into possession under an agree- 
ment to execute a lease, there is created a tenancy at will, which ripens into a 
tenancy from year to year if rent is paid on an annual basis. Knight v. Benett, 
3 Bing. 361; Laughran v. Smith, 75 N. Y. 205. Or if a tenant for years holds 
over, the landlord can make him a tenant from year to year by so electing. 
Accepting rent on an annual basis is conclusive of the landlord's election to 
treat him as a tenant from year to year. Schneider v. Lord, 62 Mich. 141; 
Dorr v. Barney, I2 Hun (N. Y.) 259. This is not altered in either case by the 
fact that the rent is paid by the month. Scully v. Murray, 34 Mo. 420; Koplitz 
v. Gustavus, 48 Wis. 48. The facts in the principal case would seem to create 
one of the above situations. 

MARRIAGE- NULLIFICATION- MISREPRESENTATIONS AS TO PRIOR CHAS- 
TITY. - A woman represented to her intended husband that she had been the 
wife of a man then deceased, and that he was the father of her child. In fact, 
she had been his mistress and the child was a bastard. Held, that the husband 
can secure an annulment of the marriage on the ground of fraud. Domschke v. 
Domschke, 138 N. Y. App. Div. 454. 

Marriage is more than a contractual relation, it is a status. Once entered, it 
should be dissolved only for the gravest reasons. All courts agree that in ex- 
treme cases fraud as to material facts may vitiate consent and make the mar- 
riage voidable. As to what facts are material there is considerable conflict. 
The English rule, that nothing is material except the identity of the parties 
and permanent physical incapacity to consummate the marital relation, while 
simple, is unnecessarily harsh in individual cases. Moss v. Moss, [I897] P. 
263. In this country the courts have exercised wider discretion, giving relief 
on equitable principles in cases of extreme hardship. Reynolds v. Reynolds, 
3 Alien (Mass.) 605; Ryder v. Ryder, 66 Vt. I58. Cf. Franke v. Franke, 31 
Pac. 57I (Cal.). Wherever the point has been raised, all courts except New 
York seem to agree that representations as to social position or moral character 
cannot be material. Wier v. Still, 3I Ia. 107. Contra, Keyes v. Keyes, 6 N. Y. 
Misc. 355; King v. Brewer, 8 N. Y. Misc. 587. Even in New York, no case 
ever held prior unchastity material. See Shrady v. Logan, I7 N. Y. Misc. 329. 
Authority in other states is opposed to it. Leavitt v. Leavitt, I3 Mich. 452; 
Varney v. Varney, 52 Wis. 120. See Reynolds v. Reynolds, supra. No analogy 
can be drawn from breach of promise actions. On grounds of public policy the 
wisdom of the doctrine of the principal case may well be questioned. 

MARRIAGE - VALIDITY - VOID MARRIAGE MADE VALID BY REMOVAL OF 
IMPEDIMENT. -A married B in I868. In I881 he married C who believed 
herself to be his lawful wife. A knew that B was living, and from 900o until 
his death in I904 sent money for her use. B died in 1903 but A never knew 
of it. In a judicial settlement of A's estate, the court below charged the jury 
that if C acted in good faith, the law would consider her the lawful widow on 
the ground that a common-law marriage occurred in 1903. Judgment for C 
was affirmed by necessity, the court being evenly divided. In re Fitzgibbons' 
Estate, I27 N. W. 313 (Mich.). 


	Article Contents
	p. 157

	Issue Table of Contents
	Harvard Law Review, Vol. 24, No. 2, Dec., 1910
	Powers of Regulation Vested in Congress [pp.  77 - 104]
	Selden as Legal Historian: A Comment in Criticism and Appreciation. I [pp.  105 - 118]
	The Meaning of Fire in an Insurance Policy against Loss or Damage by Fire [pp.  119 - 136]
	Notes
	The Law School [pp.  137 - 138]
	The Case of Spreckels Sugar Refining Co. v. McClain [p.  139]
	Èligibility of Women for Public Office [pp.  139 - 141]
	The Referendum as a "Republican Form of Government" [pp.  141 - 142]
	The Custody of Children and Conflict of Laws [pp.  142 - 144]
	Estates Tail in the United States [pp.  144 - 146]
	The Effect of Legitimation of a Child on the Father's Right to Curtesy [pp.  146 - 147]
	Right to Rescind Stock Subscriptions Obtained by Fraud [pp.  147 - 148]
	Evidence of Other Crimes to Prove the Defendant Guilty of the Crime Charged [pp.  148 - 150]

	Recent Cases
	Admiralty. Torts. Damages Recoverable from One of Two Vessels at Fault [p.  150]
	Bankruptcy. Provable Claims. Rent on Unexpired Lease [pp.  150 - 151]
	Conflict of Laws. Making and Validity of Contracts. What Law Governs Indorsement [p.  151]
	Constitutional Law. Making and Changing Constitutions. Matter Appropriate for Constitution [pp.  151 - 152]
	Contributory Negligence. Persons under Disability. Whether Mental Capacity of Adult Person May Be Considered [p.  152]
	Corporations. Capital, Stock, and Dividends. Stock Issued in Payment for Overvalued Property [pp.  152 - 153]
	Dower. Right of Dower in Mortgaged Property after Extinguishment of Mortgage [pp.  153 - 154]
	General Average. Nature, Cause, and Manner of Sacrifice. Effect of Inherent Vice of Cargo upon Right to Contribution [p.  154]
	Gifts. Causa Mortis. Effect of Subsequent Will [p.  154]
	Husband and Wife. Wife's Separate Estate. Estate by Entirety: Whether Judgment Debt of Husband Becomes Lien on the Land [pp.  154 - 155]
	Injunctions. Acts Restrained. Infringement of Patent by Public Officers [p.  155]
	Insurance. Construction and Operation of Conditions. Insurance Broker as Agent of Insured to Pay Premiums [pp.  155 - 156]
	Interstate Commerce. Control by Congress. Federal Employers' Liability Act of 1908 [p.  156]
	Judgments. Operation against Third Parties. Conclusiveness as to Persons Not Parties to Suit [p.  156]
	Landlord and Tenant. Tenancies from Year to Year. Possession under Agreement to Lease [p.  157]
	Marriage. Nullification. Misrepresentations as to Prior Chastity [p.  157]
	Marriage. Validity. Void Marriage Made Valid by Removal of Impediment [pp.  157 - 158]
	Proximate Cause. Efficient Cause of Injury. Nervous Shock from Fright Caused by Negligence [p.  158]
	Quasi-Contracts. Rights and Obligations of Parties under Contracts. Contract Made Unenforceable by a Rule of Evidence [pp.  158 - 159]
	Res Judicata. Matters Concluded. Issues Material to the Judgment [p.  159]
	Right of Privacy. Infringement of Right. What Constitutes Infringement under New York Statute [p.  159]
	Rule in Shelley's Case. Whether Applicable When Ancestor's Estate Is a Vested Remainder [p.  160]
	Schools and School Districts. Reading Bible in Public Schools [p.  160]
	Statute of Frauds. Contracts Not to Be Performed within One Year [pp.  160 - 161]
	Statute of Frauds. Contracts Not to Be Performed within a Year. Whether Provision Applies to Contracts for Sale of Goods [p.  161]
	Subrogation. Stranger Paying off Mortgage under Mistake of Fact Subrogated to Rights of Mortgagee [pp.  161 - 162]
	Trade-Marks and Trade-Names. Protection Apart from Statute. Situs of Property Right [p.  162]
	Trial. Verdicts. Correction of Record [p.  162]
	Unfair Competition. Means Unlawful as against Third Persons. Measure of Damages [pp.  162 - 163]

	Book Reviews
	untitled [p.  163]
	untitled [pp.  163 - 164]
	untitled [pp.  164 - 165]
	untitled [p.  165]
	untitled [pp.  165 - 166]




